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INTRODUCTORY STATEMENT

This 1s an unusual and somewhat strange case. The
owner of a line of railroad, The Pittsburgh and Lake Erie
Railroad Company (P&LE), seeks a certificate of public
convenience and necessity permitting the Baltimore and
Ohio Railroad Company (B&0O) to abandon a 58 mile
trackage operation over the P&LE. Applications for
abandonment of operations are ordinarily filed by the
operating carrier, and the procedures, including the form
of application and the questionnaire, are designed to cover
the typical case. This one is different in that the owner,
as permitted by Thompson v. Texas Mexican Railway
Company, 328 U. S. 134 (1946) (heremn referred to as the
Tex-Mex case), 1s filing the application, not the operator.

The permission to abandon will, nevertheless, run ex-
clusively to the B&O, and like other such permissions will
not be mandatory. It will have the effect, however, of de-

priving the B&0O of the right to injunective relief in case
the P&ILT should try to oust the B&O.
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A further circumstance which complicates the case and
makes it unusual, even for one of the Tex-Mew type, is that
the B&O, although presently using the P&LE, has its own
original and alternate route and is not completely de-
pendent on the P&LE for continuance of operations be-
tween the affected points. The B&O is therefore in an
unusually good position to make counter proposals, use
the proceedings as a vehicle for conducting negotiations*,
and ultimately support instead of oppose the application
when 1ts proposals are not accepted. The B&O’s alternate
route must, however, be rehabilitated before it can handle
the traffic presently moving over the P&LE, which creates
additional problems.

Initially, in its first protest filed on November 19, 1962,
and at the prehearing conference held on .J anuary 8, 1963,
the B&0O opposed the P&LE’s application, stating at the
conference that its alternate line “‘could not under any
remote possibility handle this enormous amount of traffic’’
(10). - The issue, according to the ambiguously worded
protest of the B&O, was that

““The present and future public convenience and ne-
~ cessity do not permit the abandonment until and un-

less the Commission first determines, after a hearing,

that there is a satisfactory alternative route for the
handling of the traffic involved’’.

and the allegation in paragraph (e)(4) of the P&LE’s
- application that:

‘“Abandonment of the trackage rights will not cause
undue hardship to the B&O, its passengers or shippers,
because the B&O presently maintains and operates
1ts own line between MecKeesport and West Pittsburgh

e

* See page 247 of the transcript where the following ingenious ap-
}f')}'oach was made to the applicant’s president under cross examina-
ion :

“Mr. B_a.rriger} assume that the B & O would offer—we are not
}hmg It, because it is far too much money—but assume that
or some—that Mr. Jackman acted irrational and agreed to

pay you $2,804,000 instead of $3,804,000.”




over which all the traffic presently moving over the
P&LE tracks may be handled’’

was denied by the B&O in its first protest. In response to
this position one of the issues framed in the prehearing
order was:

‘(1) Whether there i1s an adequate alternate route
over which the B&0O could transport the traffic pres-

ently being transported under the involved trackage
right;”’

The P&LHE, as applicant, having in effect asserted that
the B&O’s route was adequate, presumably had the burden
of proving that the alternate route was adequate, and the
B&0O, having denied 1t, would presumably try to prove
that 1ts alternate route was not adequate.

The prehearing order set April 23, 1963 as the hearing
date and provided that the trackage operations would
continue and payments would be made under the contract
that expired on February 1, 1963, subject, however, to the
provisions that any new contract agreed upon by the
parties and approved by the Commission, or any order
presceribing terms, would be retroactive from and after

February 1, 1963.

The P&LE was not ready to proceed on April 23, and
probably likewise the B&O, and by mutual consent a new
hearing date was set for June 8 1963. Approximately two
weeks before the hearing date the B&O changed its position
completely in an amended protest dated May 22, 1963.
Instead of denying as before the allegation in paragraph
(e)(4) of the application, which is quoted above, the amend.-
ed protest admitted 1t as follows:

“‘ITn answer to paragraph (e)(4) of the Application
for Abandonment, The Baltimore and Ohio Railroad
Clompany admits that the B&O presently maintains and
operates its own line between McKeesport and West
Pittsburgh, and the B&O agrees with the statement
made by the P&LE in paragraph (e)(4) that this line
could handle the traffic presently moving over the
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tracks of the P&LE without undue hardship to the
B&O, its passengers or shippers, provided certain en-
gmeering changes and modifications were made to this
line. These engineering changes and modifications
would take 18 months to complete. In the event the
Commission determines that the public convenience
and necessity permit the abandonment sought by the
Applicant, P&LE, the B&O respectfully requests that
the Commission in issuing its Certificate provide that
the Certificate become effective 18 months from the
date of 1ssuance.’’

Answering further, the amended protest said:

‘““The Baltimore and Ohio Railroad Company desires
to state to the Commission that it meither supports
the P&LE’s Application for Abandonment nor objects
to 1t.”’

This straddling was designed to avoid the appearance of
the B&O being an applicant, and at the same time obtain
all the advantages of an applicant, particularly after its

proposals made to the P&LE for a new agreement were not
accepted.

Previous to the filing of its amended protest the B&O
had, at a meeting with the P&LE held on May 10, 1963,
made an offer for a new contract based, so it was claimed,
on what 1t would cost the B&0 to handle via its alternate
line its traffic moving over the P&LE. This was the
identical proposal made by the B&0 at the hearing. The
main feature of the B&O’s proposal was a scale of unit
charges for service, with stated amounts per train mile
regardless of the number of cars, a fixed amount per pas-
senger car for terminal service performed for it by the
P&LE at the Pittsburgh terminal and a fixed amount for
passenger cars stopped but not removed from trains at
the terpminal.\ The rates were not related or tied to the
eost af rending service and there was no provision for es-
calati ILT—"was soon after the declination of this offer
that the-B&O changed its position by filing the amended

protest alteady mentioned.

4
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\
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The P&LE had submitted to the B&0O at an April 19
meeting its proposals for a new contract along the lines
that i1t had been insisting upon from the beginning. It
called for the payment of interest rental upon the present
day value of land and upon the cost of reproduction new
less depreciation of facilities used by the B&O, plus a shar-
ing by the B&0O of operating and maintenance expenses
on an appropriate joint facility basis, with the B&O bearing
the full expense of operations for its exclusive use and

benefit. This was the identical proposal made by the
P&LE at the hearing.

Since each party presented extensive evidence at the
hearing in support of its proposals, they will not be de-
tailled at this point, nor will the objections that each had
to the other’s be gone into. Suffice to state that the offers
were predicated on radically different approaches and
were far apart in amounts, the B&O’s calling for a payment
of approximately $2,250,000 per year and the P&LE’s for
approximately $3,800,000 per year. '

Each side approached the hearing prepared to support
its own proposals, and throughout the hearing neither
made any significant concessions in respect to the accepta-
bility of the other’s proposals. The B&O claimed that the
consideration that should motivate the P&LE in deciding
what it would accept, and guide the Commission in what
it should fix as a rental, was the ineremental, out-of-pocket,
or variable cost of having the B&O on its line, limited,
however, by what it would cost the B&0O to handle the
traffic over its own line. The P&LE, on the other hand,
proposed an arrangement having interest on the value of
the facilities used by the B&O as the basic element in the
rental, with expenses of operation shared on a conventional
joint faecility basis.

No outside party appeared in opposition. The only ap-
pearance for labor was a representative of the Brotherhood
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of Railway & Steamship Clerks whose sole interest was in
seeking protection for his group.

Since it is fairly obvious that the Commission will not,
in the absence of a finding of paramount public interest,
require one railroad to accept another as a tenant and
thereafter act as perpetual referee among two unwilling
partners, the question naturally arises as to why the hear-
ing in this case took 13 days, produced 45 exhibits and a
transeript of 1752 pages, especially since the B&0O did not
resist the P&LE’s application.

Since the answer to the question just raised will help
clarify the issues, it will be given here rather than reserved
exclusively for argument.

Frst, parties cannot bind the Commission, even by stipu-
lation or agreement, as to the ultimate issuye of public con-
venience and necessity. That is reserved exclusively to
the Commission. KEven though no one appeared in opposi-
tion, the Commission may still conelude that 1t would not
be 1n the public interest, and in furtherance of the national
transportation policy that forms the preamble to the Act,
for the B&0O to spend eight million dollars to rehabilitate
its own line, only to perform a service thereon that will be
inferior and more costly than what it now renders via the
P&LE, and conversely, the Commission could conelude that
1t would not be in the public interest for the P&LE to shrink
1ts physical plant, obtain in salvage considerably less than
its Investment in the facilities removed, and diminish the
overall ecapacity of the railroad system.

Nor is it clear, in the light of current moves toward con-
solidation of railroads in eastern territory, of which the
Commission may take official notice, that spending money
on a line with excess curvature and severe grades, and
shrinking the capacity of a line with superior alignment
and water level grades, is for the time being, at least, in

































































































































































































































































































































































































































































































